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 1.  TIME:  9:00   CASE#: MSC14-01418 
CASE NAME: HORN VS. HORN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY RICHARD HORN 
* TENTATIVE RULING: * 
 
 The motion for summary judgment of Defendant Richard Horn, in his individual capacity, 
is denied.  The alternative motion of summary adjudication is denied as to the First Cause of 
Action, and granted as to the Second Cause of Action.  The Court notes that this ruling 
addresses the causes of action asserted in the civil complaint only, not any issues that may be 
asserted in the Probate Court.  In particular, the Court does not address whether Plaintiff may 
have a claim under Probate Code section 21135 or 21700. 

BREACH OF CONTRACT (FIRST CAUSE OF ACTION) 

 In this cause of action, Plaintiff Don Horn (“Don”) alleges that his brother, Richard, 
orally agreed with their mother Blanche Horn (“Blanche”), himself and their sister, Stacia that if 
Blanche gave Richard her half interest in the Tahoe property during her lifetime that Richard, 
in turn, would pay Don and Stacia their share of the value of that interest from Richard’s other 
estate assets.  The FAC contends that on April 5, 2000, Richard confirmed this agreement in 
writing by way of a letter to his mother, which specifically referenced Richard’s “suggestion and 
word to pay Don and Stacia the value of Blanche’s one-half interest in Tahoe when the estate 
was settled.  I did make this statement when all of us met in the lawyer’s office years ago.”  
(FAC, paragraph 12)  Richard breached this agreement by not making equalization payments, 
as he promised.  Don’s share would be one third of half-interest in the appraised value of the 
property in 2003 ($610,000) or $101,666.66.  (FAC, paragraphs 32-36.)  Richard moves for 
summary adjudication of the breach of contract cause of action on five grounds.   

1.  Breach of Contract by Blanche. 

First, Richard argues that Blanche (not him) breached the oral agreement in 2003 
because she took the property out of joint tenancy and grant deeded it to Richard.  Blanche had 
orally promised that she would keep the Tahoe property in joint tenancy until she died.  Hence, 
Plaintiff’s claim is barred by Blanche’s breach of the oral agreement in 2003.  (See CCP Section 
339 [2 year statute for breach of oral agreements].)  

 Plaintiff, however, is not suing Blanche and her breach is not relevant to whether this 
action is timely.  Richard’s breach would have occurred upon Blanche’s death in 2013 when no 
equalizing payment for the Tahoe property were made.  This action was filed less than a year 
later.  

2. Alleged Oral Modification in 2000. 

 Next, Richard argues that the modification to the oral agreement in 1993 occurred when 
Blanche terminated the joint tenancy and grant deeded the Tahoe property to him.  There was 
no writing evidencing this modification, and a writing is required under Civil Code Section 1697 
if an oral contract is modified without new consideration.  This also occurred in 2003, and any 
breach of an oral contract has a two year statute of limitations.  (CCP Section 339.) 
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 However, there are triable issues of fact as to Richard’s version of events as to the oral 
modification.  Richard argues that his mother simply elected not to equalize a lifetime gift she 
made to Richard because she never amended her Trust to provide for it.  The oral modification 
was just Blanche’s decision to give Richard the Tahoe property outright, which contravenes the 
1993 oral agreement between Blanche and her children that she and Richard (and his then 
wife) would hold the property in joint tenancy until her death.   

 Plaintiff’s version of events is quite different.  According to Don, Blanche modified the 
1993 agreement in 2003 at Richard’s request since Richard wanted to receive his interest in the 
Tahoe property while Blanche was alive, as opposed to waiting until she died.  Blanche agreed 
to do this, if the Trust was amended to provide for equalizing payments to Don and Stacia.  
The Tahoe property then was appraised in order to determine the specific amount that Richard 
would be required to pay his siblings in order to equalize.  Thus, Don argues, Blanche 
performed by grant deeding the property to Richard, and Don and Stacia performed by 
agreeing to give up the appreciation in the property from 2003 until their mother’s death in 
exchange for equalization based upon the property’s 2003 value.  Hence, there was 
consideration for the oral modification and no need for a writing.  The Amendment to the Trust 
did not have to be signed for the parties to all orally agree to a continuation of the equalizing 
payment to Don and Stacia from Richard’s other assets in the estate upon Blanche’s death.   

 Also, Richard’s performance was not due until his mother died.  He breached the oral 
modification only upon her death by not paying his siblings the equalization amount.  Blanche 
died on July 31, 2013.  The action was filed less than one year later, on July 30, 2014.   

3. Probate Code Section 16061.8 

 Richard argues that the breach of contract claim is really an untimely trust contest 
barred by the statute of limitation in the probate code.  See Probate Code Section 16061.8.  
Section 16061.8 provides, in relevant part:   

No person upon whom the notification by the trustee is served pursuant to this 
chapter . . . may bring an action to contest the trust more than 120 days from the 
date the notification by the trustee is served. 

See Probate Code Section 16061.8 

 Trustee Richard sent a notice to Don that he had 120 days to contest the trust on 
September 8, 2013.  Plaintiff did not contest the trust.  Richard argues that, while the first cause 
of action is styled as a breach of a promise made by Richard individually and hence a civil 
cause of action, it really has to do with whether the parties modified the oral agreement by the 
unsigned First Amendment to the Trust.  Whether this claim constitutes a “contest” of the trust 
subject to the 120-day provision is a probate issue, and should be resolved as part of the 
pending probate proceeding. 

 The notification to Don and the First Amendment to the Trust are both inadmissible.  
The Anderson Declaration purports to authenticate a number of documents, but Exhibits A, F 
through L, and N are not properly authenticated simply by virtue of an attorney’s declaration.  
Exhibits B through E, and Exhibit M are documents from the litigation, as to which the fact that 
attorney is counsel in this case is sufficient.  (See rulings on objections, supra.)  Hence, this 
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argument fails for lack of admissible evidence by the moving party.  (Anderson Decl., 
Exhibits I, J.) 

 However, even if the court considers the argument, the complaint alleges civil claims for 
breach of contract against Richard, individually. This claim is based on an oral agreement he 
made with his mother and siblings in 1993, his affirmation of that agreement in various writings, 
the oral modification made in 2003 and his purported breach of that agreement in 2013, upon 
his mother’s death.  It may be true, as Plaintiff points out, that a modification of the trust to give 
effect to the unsigned 2003 Amendment to the Trust would essentially give Plaintiff the same 
net monetary outcome as enforcing Richard’s promise to him.  But the claims are different; one 
is a probate claim and one is a nonprobate claim. 

4. Statute of Frauds 

 Richard contends that the family’s 1993 oral agreement to transfer the Tahoe property 
to Richard at Blanche’s death and for Richard to make equalizing payments was unenforceable 
under the statute of frauds.  Civil Code Section 1624(a)(1) provides: 

The following contracts are invalid, unless they, or some note or memorandum 
thereof, are in writing and subscribed by the party to be charged or by the party’s 
agent:   

(1) An agreement that by its terms is not to be performed within a year from 
the making thereof.   

(Civil Code Section 1624(a)(1).)  The “one-year” provision applies “only where by its terms it is 
impossible of performance in the period.  If it is merely unlikely that it will be so performed, or 
the period of performance is indefinite, the statute does not apply.”  (Witkin, Summary of 
California Law, Contracts, § 365 (10th Ed., v. 1, p. 410 [emphasis in original].)  While unlikely, 
at the inception of the contract it was possible that Blanche would die and the contract would be 
performed within one year.  Thus, the contract did not fall within this provision.   

Moreover, there are writings by Richard that are enforceable under the statute of frauds 
because they only need to be signed “by the party to be charged.”  (Ulloa v. McMillin Real 
Estate & Mortg. (2007) 149 Cal.Ap.4th 333, 339.)  Thus, Richard’s 2000 letter to his mother, 
acknowledging his duty to equalize his share of the Tahoe property to Don and Stacia is a 
writing that satisfies the statute of frauds.  It does not need to be signed by Blanche or Don, 
only the party to be charged, Richard.   

Finally, as Don points out, under the doctrine of partial performance, the contract may 
be enforceable in any event.  (Blaustein v. Burton (1970) 9 Cal.App.3d 161, 185.) 

5. Consideration for the Contract or Modification 

 Richard next claims that any alleged agreement by him to pay Don an equalizing 
payment fails for lack of consideration.  One element of a binding contract is consideration, 
which in addition to property or services, may consist of “any other giving up of a legal right, in 
consideration of some promise.” (Witkin, Summary of California, Contracts § 211 (10th Ed., v.1, 
p. 246.)  Thus, giving up an interest in the Tahoe property or any other distribution from the 
trust, under the proper circumstances, could constitute consideration.  As provided by Civil 
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Code Section 700, however, “[a] mere possibility, such as the expectancy of an heir apparent, 
is not to be deemed an interest of any kind.”  Don contends that Blanche and all the siblings 
agreed to the lifetime gift to Richard in consideration for equalization of their mother’s half 
interest in the Tahoe property upon her death.  Don and Stacia also agreed to value the 
property at the 2003 value and not to seek any appreciation between that time and Blanche’s 
death, when the equalization would occur. (Fact 13 – Undisputed)  Assuming this to be true, it 
ignores the fact that at the time of the alleged contract, the trust was completely revocable.  
Blanche remained free to change it at any time.  Don and Stacia had no actual vested interest 
in any of the trust property or its distribution, they had a mere expectancy.  Accordingly, Don did 
not give consideration for any agreement. 

 Blanche, however, clearly did provide consideration for the agreement (by conveying 
her interest in the Tahoe property), which leads to Don’s claim that he is a third-party 
beneficiary of the contract between Richard and Blanche.   (Civil Code § 1559, “A contract, 
made expressly for the benefit of a third person, may be enforced by him at any time before the 
parties thereto rescind it.”)  First, it appears to be clear that Don and Stacia are intended donee 
beneficiaries of the alleged contract.  The benefit is not merely incidental or unintended. 

 Richard argues, however, that all defenses to the contract may be raised by the 
promisor in an action by the third party beneficiary.  This is not entirely correct. “[A]ny defense 
of the promisor against the promisee may be set up against the beneficiary.”  (Witkin, Summary 
of California of Law, Contracts, § 695 (10th Ed., v. 1, p. 782.)  Thus, if there were no 
consideration provided by Blanche, such that there was no initially binding contract between 
Blanche and Richard, that lack of consideration would be a defense.  Blanche clearly did 
provide consideration, i.e., she conveyed her interest in the Tahoe property in exchange for 
Richard’s promise to adjust the subsequent distributions from the trust.    Thus, even though 
Don and Stacia provided no consideration, there is consideration between Blanche and Richard 
sufficient to avoid invalidation of the contract on that ground.  To hold otherwise would be to 
essentially eliminate the entire category of “donee beneficiaries,” which is well-recognized 
under the law. 

 Thus, Don’s claim as a third-party beneficiary cannot be defeated by the fact that he, 
as a donee beneficiary, failed to provide consideration. 

6. Exclusive Probate Court Jurisdiction. 

The Court also has considered whether Probate Code section 17000(a) applies here.  
That section provides that the Probate Court “has exclusive jurisdiction of proceedings 
concerning the internal affairs of trusts.”  In Saks v. Damon Raike & Co.  (1992) 7 Cal.App.4th 
419, 431, the Court of Appeal held that this required dismissal of a suit by trust beneficiaries 
against a trustee for negligence and breach of fiduciary duty.  It also noted that the Supreme 
Court has long held that ordinary third-party beneficiary rules do not apply to beneficiaries of 
trusts.  (National Bank v. Exchange Nat. Bank (1921) 186 Cal.172, 180.)  The difficulty in 
applying this rationale here is that, as discussed above, because the trust was revocable at the 
time of the alleged agreements, Don was not a vested beneficiary, and therefore could not avail 
himself of those procedures.  As noted at the outset, this does not preclude Probate Code 
jurisdiction over some claims, particularly given that Probate Code section 21135 seems to be 
specifically tailored to this type of situation. 
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BREACH OF FIDUCIARY DUTY    (SECOND CAUSE OF ACTION)  

 Defendant’s motion for summary adjudication of the second cause of action for breach 
of fiduciary duty is granted.   

 Richard contends that he did not owe Don an individual fiduciary duty.  Before a person 
can be charged with a fiduciary obligation, he must either knowingly undertake to act on behalf 
of and for the benefit of another, or must enter into a relationship which imposes that 
undertaking as a matter of law.  (City of Hope National Medical Center v. Genentech, Inc. 
(2008) 43 Cal.4th 375, 386.)  Individually, Richard did not owe Don a fiduciary duty.  He only 
owed Don that duty when he became the Trustee of his mother’s Trust.   

 The only alleged individual, confidential relationship even alleged in the FAC is that 
between Richard and his mother.  The FAC alleges that Richard breached a fiduciary duty to 
his mother in his individual capacity.  Richard “informally occup[ied] a position of trust and 
confidence whereby he had the ability to unduly influence Ms. Horn.”  (FAC, paragraph 42)  
“In arranging for the redemption sale of Richard’s Annuity, and taking the funds while not 
accounting for the increased income taxes that Ms. Horn would incur, Richard acted in 
furtherance of his own interests, and to the detriment of Ms. Horn’s interests, in contravention of 
the fiduciary duty he owed to Ms. Horn.”  (FAC, paragraph 43)   

 Plaintiff agrees that his claim for breach of fiduciary duty against Richard individually 
relates to Richard’s actions toward his mother prior to formally assuming the title of Trustee.  
Hence, Don’s claims against Richard for actions taken in his capacity as Trustee occurred from 
June 2009 to the present.  Plaintiff even concedes that the question is, “May Don maintain this 
claim based upon acts by Richard occurring before June 2009?”  (Opposition, page 17, lines 4-
5)  Plaintiff argues that there are many instances where a beneficiary has been permitted to 
bring an action against a third party for breach of fiduciary duty.  (See, e.g., City of Atascadero 
v. Merrill Lynch, Pierce, Fenner & Smith, Inc. (1998) 68 Cal.App.4th 445, 467.)  He opines that if 
this is possible, there is no reason why he shouldn’t be able to allege a breach of duty by the 
Trustee occurring just before the formal assumption of the Trust. 

 First, Plaintiff is not a beneficiary and has no confidential relationship with Richard 
before he becomes the Trustee.  Second, this question is irrelevant because any claim for 
breach of fiduciary duty against Richard individually, even if such a claim could exist, would be 
outside the four year catch-all statute of CCP Section 343.  By Plaintiff’s own admission, the 
individual claim against Richard for breach of fiduciary duty occurred before he became the 
Trustee on June 16, 2009.  The Complaint was filed July 30, 2014, more than 5 years later.   

EVIDENTIARY OBJECTIONS 

  The court rules on Plaintiff’s objections as follows:   

Declaration of G. Chris Anderson 

  Anderson Decl., paragraph 7 and Exhibit F:  Sustained – foundation, 
authentication 

  Anderson Decl., paragraph 9 and Exhibit H:  Sustained – foundation, 
authentication 
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  Anderson Decl., paragraph 10 and Exhibit I:  Sustained:  foundation, 
authentication 

  Anderson Decl., paragraph 11 and Exhibit J:  Sustained:  foundation, 
authentication 

  Anderson Decl., paragraph 12 and Exhibit K:  Sustained:  foundation, 
authentication 

  Anderson Decl., paragraph 13 and Exhibit L:  Sustained:  foundation, 
authentication 

  Anderson Decl., paragraph 15 and Exhibit N:  Sustained:  foundation, 
authentication 
 

  

 2.  TIME:  9:00   CASE#: MSC16-00656 
CASE NAME: FERNANDEZ VS. NATIONSTAR 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY NATIONSTAR MORTGAGE LLC, THE BANK OF NEW YORK MELLON 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Judgment on the Pleadings (“MJOP”) filed by Defendants 

Nationstar Mortgage LLC (“Nationstar”), The Bank of New York Mellon f/k/a The Bank of New 

York, as Trustee for the Structured Asset Mortgage Investments II Trust, Mortgage Pass-

Through Certificates, Series 2006-AR-7 (“Bank of New York”), and Mortgage Electronic 

Registration Systems, Inc. (“MERS”) (collectively, “Defendants”). The MJOP relates to the 

Complaint filed by Plaintiff Milagros Fernandez (“Plaintiff” or “Fernandez”). The Complaint 

pleads causes of action for (1) declaratory relief; (2) wrongful foreclosure; (3) quiet title; 

(4) violation of Cal. Civ. Code §§ 2923.6(d) and (e); (5) violation of Bus. & Profs. Code § 17200 

et seq.; (6) unjust enrichment; (7) violation of Cal. Civ. Code §§ 2923.55(a) and (b)(1). 

Request for Judicial Notice 

Defendants request judicial notice of two Contra Costa County Recorder documents. Plaintiff 

opposes this Request. The Request is granted. Evid. Code §§ 452, 453. The Court notes that 

certified copies of recorded documents are self-authenticating. Evid. Code §§ 1530, 1600; see 

also Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264-65, disapproved on 

another point by Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 919. 

Standard 

A Defendant may move for judgment on the pleadings if a complaint does not state facts 

sufficient to constitute a cause of action against that Defendant. Code Civ. Proc. 

§ 438(c)(1)(B)(ii). The grounds for the motion must appear on the face of the challenged 

pleading or from matters that may be judicially noticed. Code Civ. Proc. § 438(d). The Court 

must accept as true all material facts property pleaded, but does not consider conclusions of 
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law or fact, opinions, speculation, or allegations contrary to law or facts that are judicially 

noticed. Stevenson Real Estate Servs., Inc. v. CB Richard Ellis Real Estate Servs., Inc. (2006) 

138 Cal.App.4th 1215, 1219-20. 

Factual Background 

This is an unlawful foreclosure action. Plaintiff alleges that she is the owner of residential 

property located at 111 San Pedro Street, San Pablo, Contra Costa County, California 94068 

(the “Property”). Complaint at ¶ 1. Plaintiff executed an adjustable rate mortgage on July 3, 

2006, secured by a deed of trust against the Property. Complaint at ¶ 8. The Deed of Trust for 

the property identifies “Milagros Fernandez” as the borrower. Id. at Ex. A. Defendant MERS 

was named as the loan’s beneficiary. Complaint at ¶ 8. Nationstar became the loan’s servicer in 

early 2014. Complaint at ¶ 9. Plaintiff’s complaint details a series of intermediate transfers of 

the loan during the securitization process that she alleges were not accompanied by 

assignments of the Deed of Trust. Complaint at ¶¶ 9-13. Plaintiff further alleges that MERS 

executed a Substitution of Trustee that was recorded several days after it was executed. 

Complaint at ¶ 22. 

Plaintiff alleges that she submitted a loan modification application to Nationstar in 2014 and that 

Nationstar requested further information by letter dated January 3, 2015. Complaint at ¶ 43. 

Plaintiff alleges that she submitted the additional required information by January 19, 2015. Id. 

Plaintiff alleges that “[n]otwithstanding the fact that Plaintiff had submitted a complete loan 

modification application, on March 3, 2015, Plaintiff received a copy of the Notice of Trustee’s 

Sale recorded on February 24, 2015[.]” Complaint at ¶ 45. Plaintiff alleges that Nationstar later 

informed her that her loan modification application was incomplete by letter on April 10, 2015. 

Complaint at ¶ 47. On April 24, 2015 Plaintiff alleges that Nationstar denied her loan application 

on the grounds that it was incomplete. Complaint at ¶ 48. Plaintiff responded on May 18, 2015 

with a letter styled “Transmittal of Additional Documents Required by Nationstar Re Appeal to 

Reconsider Loan Modification Request and Application Submitted.” Complaint at ¶ 49.  

On July 13, 2015 Quality Loan Service Corporation (“QLS”) recorded a Notice of Trustee’s 

Sale, which it later rescheduled to April 25, 2016. Complaint at ¶ 50. 

Analysis 

Declaratory Relief 

Declaratory relief is available to “[a]ny person interested under a written instrument . . . who 

desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 

over or upon property . . . in cases of actual controversy relating to the legal rights and duties of 

the respective parties . . . .” Code Civ. Proc., § 1060; see Maguire v. Hibernia S. & L. Soc. 

(1944) 23 Cal.2d 719, 728 (“[a] complaint for declaratory relief is legally sufficient if it sets forth 

facts showing the existence of an actual controversy relating to the legal rights and duties of the 

respective parties under a written instrument and requests that these rights and duties be 

adjudged by the court”); Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615. 
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Defendants contend that this cause of action is derivative of Plaintiff’s other claims. Plaintiff’s 

opposition contends that none of the Defendants’ have the authority to enforce her mortgage 

loan (Opp. at 11), a theory which rest primarily on alleged defective securitization. However, 

as discussed further, below, this does not confer standing on Plaintiff to challenge the 

assignment of the deed of trust.  

Defendants’ MJOP to the first cause of action is granted, with leave to amend. 

Wrongful Foreclosure 

Plaintiff advances the theory that the securitization of her loan was defective because several 

intermediate transfers of the loan during the securitization process that were not accompanied 

by assignments of the Deed of Trust. Complaint at ¶¶ 20, 21. Plaintiff alleges that these 

assignments were in contravention of a Master Servicing and Trust Agreement that governs the 

securitized trust. Complaint at ¶ 21. 

As a threshold matter, California law does not require that the assignment of a deed of trust be 

recorded. See Herrera v. Federal National Mortgage Assn. (2012) 205 Cal.App.4th 1495, 1506 

(demurrer based on lack of recorded assignment sustained because “the lender could have 

assigned the note to the beneficiary in an unrecorded document not disclosed to plaintiffs”); 

see also Calvo v. HSBC Bank USA, N.A. (2011) 199 Cal.App.4th 118, 121-125.  

Furthermore, Plaintiff lacks standing to challenge alleged defects in assignment. See Saterbak 

v. JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 815 (plaintiff lacked standing to 

challenge alleged defects in assignment; an unauthorized act by the trustee is not void but 

merely voidable by the beneficiary); see also Yvanova v. New Century Mortgage Corp. (2016) 

62 Cal.4th 919, 942 (recognizes borrower standing only where the defect in the assignment is 

void, rather than voidable).  

Plaintiff also alleges that MERS ceased to be the beneficiary under the Deed of Trust after the 

loan was sold to the trust. Complaint at ¶¶ 15-16. Plaintiff alleges that as a consequence, “the 

attempt to securitize Plaintiff’s loan failed.” Complaint at ¶ 16. Defendant argues that the sale of 

the loan does not change the fact that MERS is the designated beneficiary under the deed of 

trust. This attack on the securitization process also fails. First, MERS continued to be the new 

mortgage owner’s nominee and beneficiary under the Deed of Trust; as a consequence it 

retained the power to assign the Deed of Trust to Bank of New York. See Civil Code 

§ 2924b(b)(4); see also Dancy v. Aurora Loan Servs., LLC (Nov. 1, 2010) Case No. 10-2602, 

2010 U.S. Dist. LEXIS 116513 at *10 (MERS retained power of sale after mortgage was sold). 

Second, Plaintiff does not have standing to challenge the securitization process. See 

Saterback, 245 Cal.App.4th at 815; see also Yvanova, 62 Cal.4th at 942.  

Finally, Plaintiff has failed to allege or present evidence that she has suffered any prejudice as 

a consequence of any alleged defective securitization of her loan. See Siliga v. Mortgage 

Electronic Registration Systems, Inc. (2013) 219 Cal.App.4th 75, 85; see also Fontenot v. Wells 

Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 272; both overruled on other grounds by 

Yvanova, 62 Cal.4th at 937 (“we are concerned only with prejudice in the sense of an injury 
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sufficiently concrete and personal to provide standing, not with prejudice as a possible element 

of the wrongful foreclosure tort”).  

Defendants’ MJOP to the second cause of action is granted, with leave to amend. 

Quiet Title 

The elements of an action to quiet title are: (1) “the plaintiff is the owner and in possession of 

the land,” and (2) “the defendant claims an interest therein adverse to [the plaintiff].” South 

Shore Land Co. v. Petersen (1964) 226 Cal. App. 2d 725, 740-741; see also Code Civ. Proc., 

§ 761.020. Generally, a borrower may not quiet title against a secured lender without first 

paying the outstanding debt on which the mortgage or deed of trust is based. Miller v. Provost 

(1994) 26 Cal. App. 4th 1703, 1707 (“mortgagor of real property cannot, without paying his 

debt, quiet his title against the mortgagee”); Aguilar v. Bocci (1974) 39 Cal. App. 3d 475, 477 

(borrower cannot quiet title without discharging the debt.). A cloud on title remains until the debt 

is paid. Burns v. Hiatt (1906) 149 Cal. 617, 620-622. 

Though unclear, Plaintiff appears to argue that she is exempt from the tender requirement 

because the foreclosure sale is void. Opp. at 12. However, as discussed further, above, 

Plaintiff’s allegations disclose that any defects in securitization are merely voidable, not void. 

As a consequence, she has not alleged an exception to the tender requirement.  

The MJOP to the third cause of action is granted, with leave to amend. 

Violation of Cal. Civ. Code §§ 2923.6(d) and (e) 

Civil Code § 2923.6 prohibits “dual tracking,” wherein a “borrower’s mortgage servicer, a 

mortgage service, mortgagee, trustee, beneficiary, or authorized agent” records a notice of 

default or notice of sale, notwithstanding a pending application for a first lien loan modification. 

Civ. Code § 2923.6. The ban on “dual tracking” becomes effective once the borrower submits a 

“complete application for a first lien loan modification.” Civ. Code § 2923.6(c). 

Plaintiff’s allegations with respect to this cause of action are that Defendant Nationstar denied 

her loan modification application on June 9, 2015 and that she filed a timely appeal on April 24, 

2015. Complaint at ¶ 81. Earlier allegations, however, indicate that the loan modification 

application was denied because it was incomplete. Complaint at ¶ 47.  

HBOR provides relief only for a “material” violation of the dual tracking statute. Civ. Code, 

§ 2924.12, subds. (a) and (b). Even if Plaintiff had adequately alleged that her loan modification 

application was complete, she has failed to allege that any technical violations of the dual 

tracking provisions were “material,” in the sense that but for those violations, Nationstar would 

have agreed to a loan modification agreement Plaintiff could have afforded. 

The MJOP to the fourth cause of action is granted, with leave to amend. 

Violation of Bus. & Profs. Code § 17200 et seq. 
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California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 

unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 

practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 

in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code 

§ 17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 

deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show 

that the economic injury was the result of, i.e., caused by, the unfair business practice that is 

the gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 

(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 

Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

Here, the alleged unfair conduct complained of appears to be Defendant Nationstar’s mortgage 

servicing notwithstanding the alleged defective securitization of Plaintiff’s loan. Complaint at 

¶ 87. However, Plaintiff’s Complaint is bereft of allegations which would demonstrate economic 

injury and causation. In the absence of allegations that she incurred a “personal, individualized 

loss of money or property in any nontrivial amount” (Kwikset, supra, 51 Cal.4th at p. 325), such 

as late fees and penalties, that were caused by Defendants’ unfair and fraudulent conduct, 

Plaintiff has not alleged facts sufficient to state a cause of action for violation of Business and 

Professions Code § 17200. 

The MJOP to the fifth cause of action is granted, with leave to amend. 

Unjust Enrichment 

Defendants argue that unjust enrichment is not a cognizable claim under California law, while 

Plaintiff contends that it is synonymous with restitution. It is unclear whether unjust enrichment 

under California law is an independent claim or whether it is merely an equitable remedy. 

Compare Melchior v. New Line Productions, Inc. (2003) 106 Cal. App.4th 779, 793 (holding that 

unjust enrichment “does not describe a theory of recovery, but an effect: the result of a failure to 

make restitution under circumstances where it is equitable to do so”), with Ghirardo v. Antonioli 

(1996) 14 Cal. 4th 39, 53 (holding that plaintiffs may state a claim for unjust enrichment 

particularly where their claim seeks restitution where other remedies are inadequate). More 

recent cases, however, do not recognize unjust enrichment as a cause of action where another 

remedy is available to plaintiff. Huskinson & Brown, LLP v. Wolf (2004) 32 Cal. 4th 453, 457 

(does not acknowledge the cause of action for unjust enrichment); Snowney v. Harrah’s Entm’t, 

Inc. (2005) 35 Cal. 4th 1054, 1068 (same); Phillippe v. Shapell Indus. (1987) 43 Cal. 3d 1247, 

1263 (same). 

Here, this claim would appear to be duplicative of Plaintiff’s claim under the UCL, for which 

restitution is the only available remedy. The MJOP to the sixth cause of action is granted, 

without leave to amend. 

Violation of Cal. Civ. Code §§ 2923.55(a) and (b)(1). 
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Section 2923.55 sets out the prerequisites a mortgage servicer must meet prior to recording a 

notice of default, including contacting the borrower and providing a loan modification 

application.  

Plaintiff alleges that Nationstar failed to include a statement and documents complying with 
§ 2923.55. Complaint at ¶ 103. Specifically, Plaintiff alleges that she was not sent all of the 
assignments of the loan throughout its history. Complaint at ¶ 104. 

The remedy available for violation of Civil Code § 2623.55 where a trustee’s deed upon sale 
has not been recorded is “an action for injunctive relief to enjoin a material violation of Section 
2923.55[.]” Cal. Civ. Code § 2924.12. Because a foreclosure sale has not taken place, and thus 
a trustee deed upon sale has not been recorded, Plaintiff has not stated a claim for damages. 
See Saterbak v. Nat'l Default Servicing Corp. (S.D.Cal. Oct. 1, 2015) No. 15cv956-WQH-NLS, 
2015 U.S. Dist. LEXIS 135765, at *30-31 (“Saterbak”). 

As a consequence, Plaintiff’s only available remedy for an alleged § 2923.55 violation would be 
injunctive relief. However, Plaintiff also alleges that the loan application review has been 
completed and that Defendant denied the application. Complaint at ¶ 47. As a consequence, 
there is nothing to enjoin.  

Furthermore, Civil Code § 2924.12 provides a “safe harbor” precluding liability “for any 
violation…corrected and remedied before the recording of a trustee’s deed.” See Saterbak, 
2015 U.S. Dist. LEXIS 135765, at *28-29. There has been no foreclosure sale and no recording 
of a deed upon sale. 

The MJOP to the seventh cause of action is granted, without leave to amend. 
 

  

3.  TIME:  9:00   CASE#: MSC16-01476 
CASE NAME: GARAVENTA VS. AZARI 
HEARING ON MOTION TO CONSOLIDATE 
FILED BY PINE HOLLOW ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
 The motion to consolidate is granted.  MSC16-01476 is the lead case, and all future 

documents shall be filed in that action. 

The complaint in Garaventa v. Azari, et al. (C16-01476) alleges that Garaventa and 

Azari each own a 50% interest in Pine Hollow and AGL.  Pine Hollow owns and operates a gas 

station, convenience store, and car wash.  AGL owns the real property, which it leases to Pine 

Hollow.  Azari operates much of the day-to-day business.  Garaventa alleges that, instead of 

taking a salary, Azari improperly has a separate fee paid to his own corporate entity, CMA 

Properties.  The complaint also seeks dissolution of both Pine Hollow and AGL. 

Azari cross-complained against Garaventa, raising various claims that Garaventa’s 

activities resulted in losses to Pine Hollow and AGL.  The Court sustained a demurrer on the 

ground that the claims properly belonged to the corporate entities, not Azari.  The First 

Amended Cross-Complaint now raises claims only on behalf of Pine Hollow and AGL, not Azari.  
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(Nonetheless, Pine Hollow and AGL filed an answer purporting to respond to a cross-complaint 

by Azari.  Pine Hollow and AGL refer to a cross-complaint by Azari against Garaventa for 

breach of a promissory note, but this does not appear to be an operative pleading.) 

The complaint in CMA Properties v. Pine Hollow and AGL (C16-02196) seeks recovery 

of fees for management services provided by CMA to Pine Hollow and AGL, both on a breach 

of contract theory and a value of services rendered theory. 

The First Cause of Action in Garaventa and both causes of action alleged in CMA 

Properties raise conflicting contentions about the same issue:  the validity of the fees paid by 

Pine Hollow and AGL to CMA Properties.  Accordingly, the common issues of law and fact, as 

well as the possibility of conflicting results if the cases remain separate, indicate strongly that 

consolidation should be granted.  

 In the Garaventa case, Pine Hollow and AGL state that they do not oppose 

consolidation “in theory,” but that they need guidance concerning the fact that one law firm, 

Miller Starr Regalia, represents Pine Hollow and AGL in the Garaventa action and takes its 

direction from Azari, while another firm, Wood Smith Henning & Berman, represents Pine 

Hollow and AGL in the CMA Properties action, and takes its direction from Garaventa. 

 First, the Court notes that the potential conflict exists even if the two actions are not 

consolidated.   

 Second, neither firm may represent the individual persons (Garaventa and Azari) as well 

as Pine Hollow and AGL.  (As to CMA Properties, while the record is not clear, it may be that 

the same attorneys can represent Azari and CMA. This currently does not appear to be a 

problem.) 

 With respect to the issue of the two different partners of AGL and Pine Hollow hiring 

counsel, counsel are cautioned that, due to the direct conflict between the claims of the 

individuals and the claims of the entities, it appears that an attorney cannot represent both.  

(See Ontiveros v. Constable (2016) 245 Cal.App.4th 686, 694-699; Blue Water Sunset, LLC v. 

Markowitz (2011) 192 Cal.App.4th 477, 485-486.)  Counsel also must use caution to assure 

that its relations with the individual partners do not result in a conflict.  As the court stated in 

Citizens for Responsible Government v. Superior Court (1993) 16 Cal.App.4th 1717, 1731 “the 

rule eschews a bright line pronouncement that a partnership attorney always represents the 

partners, or that he or she never does.”  (Emphasis in original.).  That court stated that while the 

representation of the partnership “did not automatically make [the partner] a client, additional 

facts and circumstances may have done so.”  (Id., at 1732.)  The court directed the trial court to 

consider a number of factors, such as whether there was an implied contract, whether the 

number of partners is small, “the kinds and extent of contacts, if any, between the attorney and 

the individual partner,” and “the attorney’s access to information (e.g., partnership financial 

information) relating to the individual partner’s interests.  (See also California Rules of 

Professional Conduct (CRPC), Rule 3-600, which provides that an attorney may represent an 

organization.  Subsection 3-600(A)(1) provides that the client is “the organization itself, acting 
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through its highest authorized officer, employee, body, or constituent overseeing the particular 

engagement.”) 

 Accordingly, counsel must be careful to obtain their direction through the proper 
mechanisms as set out in the governing documents for the entities.  This may mean that at 
some point, AGL and Pine Hollow will find it necessary to take some measures to provide an 
effective way to make decisions given the disagreements between the partners, and potentially 
to have only one firm representing the entities. 
 

 

 4.  TIME:  9:00   CASE#: MSC16-01476 
CASE NAME: GARAVENTA VS. AZARI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 
 

  

 5.  TIME:  9:00   CASE#: MSC16-01506 
CASE NAME: PETER BATANIDES VS. NANCY VON SCHWAB 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY NANCY VON SCHWAB 
* TENTATIVE RULING: * 
 
Before the Court are two demurrers, one filed by defendant Nancy Von Schwab (“Von Schwab”) 
and one filed by defendant Daniel Byrne (“Byrne”) and a motion to strike (the “Motion”) filed by 
Von Schwab; Byrne joins in the Motion. The Von Schwab Demurrer, Byrne Demurrer, and the 
Motion all are directed at the first amended complaint (“1AC”) filed on December 8, 2016 by 
plaintiffs Peter Batanides (“Peter”) and Steven Batanides (“Steven”) (collectively, “Plaintiffs”). 
(Because many of the litigants and relevant individuals share the surname Batanides, the Court 
identifies Steven and Peter by their given names to avoid confusion; no disrespect is intended.) 
The issues presented by the two demurrers and the Motion are interrelated, and so the Court 
addresses them together. 

Briefly, this is principally a dispute between siblings (Peter and Steven on the one hand and 
Von Schwab on the other) concerning the estate of their deceased sister, Cynthia Batanides 
(“Cynthia”). The 1AC alleges that after Ann Batanides (“Mother”) passed away in August 2013, 
Von Schwab and Byrne deceived Cynthia into disclaiming her inheritance from Mother and 
giving it to Von Schwab. Additionally, Von Schwab allegedly deceived Cynthia into executing a 
will that left her entire estate to Von Schwab. Cynthia allegedly was planning to sue Von 
Schwab over this alleged deception, but before she could do so, she passed away in January 
2016. This lawsuit followed. 

Von Schwab Demurrer 

The Von Schwab Demurrer originally stated two bases for the Court to conclude the 1AC was 
deficient. On April 12, 2017, Von Schwab withdrew her demurrer on the ground of another 
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action pending under Code of Civil Procedure (“CCP”) § 430.10(c), so the Court need not 
consider that aspect of the Von Schwab Demurrer. 

The Von Schwab Demurrer contends that the Court should find the 1AC deficient for one 
remaining reason. It argues that under CCP § 430.10(e), “the instant action belongs to the 
representative of [Cynthia’s] estate.”  (Dem. 5:16.) The Demurrer cites no authority for this 
proposition, saying only that “[Cynthia’s] will attached as Exhibit G to [the 1AC] which names 
Von Schwab Executrix, coupled with the pending Probate Action … demonstrates that 
Plaintiffs cannot properly allege standing in the civil matter and the [1AC] fails accordingly.” 
(Dem. 5:25-6:2.) 

The parties agree that there no longer is a pending Probate Action, so that could not be a basis 
to sustain the Von Schwab Demurrer. All that remains, then, is the fact that Von Schwab is 
named the executrix of Cynthia’s will. 

Welfare & Institutions Code § 15657.3(d)(2) provides, in relevant part: 

If the personal representative refuses to commence or maintain an action … the 
persons described in subparagraphs (A), (B), and (C) of paragraph (1) shall have 
standing to commence or maintain an action for elder abuse. This paragraph 
does not require the court to resolve the merits of an elder abuse action for 
purposes of finding that a plaintiff who meets the qualifications of subparagraphs 
(A), (B), and (C) of paragraph (1) has standing to commence or maintain such an 
action. 

Subparagraphs (A), (B), and (C) of paragraph (1) identify the following as having the right to 
maintain an elder abuse action: 

 An intestate heir whose interest is affected by the action (§ 15657.3(d)(1)(A)); 

 The decedent’s successor in interest, as defined by CCP § 377.11 (§ 15657.3(d)(1)(B)); 

 An interested person, as defined in Section 48 of the Probate Code, as limited in this 
subparagraph. As used in this subparagraph, “an interested person” does not include a 
creditor or person who has a claim against the estate and who is not an heir or 
beneficiary of the decedent’s estate. (§ 15657.3(d)(1)(C)) 

As relevant here, Probate Code § 48 (referenced in subparagraph (C) above) identifies as 
interested persons heirs, devisees, children, and spouses. Section 48(b) says that the “meaning 
of ‘interested person’ as it relates to particular persons may vary from time to time and shall be 
determined according to the particular purposes of, and matter involved in, any proceeding.” 

Welfare & Institutions Code § 15657.3(d) was analyzed in Estate of Lowrie (2004) 118 
Cal.App.4th 220 (“Lowrie”). In Lowrie, the Court noted that the intent of the statute was “to 
enable interested persons to engage attorneys to take up the cause of abused elderly persons 
and dependent adults.” Id. at p. 227 (emphasis in original). Lowrie went on to say: 

Standing, for purposes of the Elder Abuse Act, must be analyzed in a manner 
that induces interested persons to report elder abuse and to file lawsuits against 
elder abuse and neglect … Any definition given to Welfare and Institutions Code 
section 15657.3, subdivision (d) must be sufficiently elastic to fulfill the purposes 
of the Elder Abuse Act … Courts must interpret the standing provision in Welfare 
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and Institutions Code section 15657.3, subdivision (d) to deter, not encourage 
such abuse. If abusers gain control of an estate, they may not use a restrictive 
interpretation of standing as an escape hatch. 

Lowrie at pp. 230-231. 

It is undisputed that Peter and Steven are Cynthia’s brothers. It is undisputed that Cynthia has 
no children. (1AC Ex. G.) The 1AC seeks a declaration that Cynthia’s will is invalid, and further 
alleges that Peter and Steven are Cynthia’s “rightful heirs.” (1AC ¶ 47.) Were Cynthia’s will 
declared invalid, Peter and Steven would appear to be among the heirs to Cynthia’s estate, 
and § 15657.3(d) specifically says that the Court need not resolve the merits of the elder abuse 
action to determine standing. The 1AC alleges throughout that Cynthia was the victim of 
elder abuse. 

Prevailing law requires the Court to take an “elastic” view of standing to bring an elder abuse 
action. In light of that directive, the language of § 15657.3(d), and the lack of contrary authority 
provided by Von Schwab, the Court concludes that Peter and Steven are either intestate heirs 
under § 15657.3(d)(1)(A), or interested persons under § 15657.3(d)(1)(C). Either way, Peter 
and Steven have standing to bring this action. 

The Von Schwab Demurrer is overruled. 

Motion to Strike 

Von Schwab asks the Court to strike a litany of the allegations contained in the 1AC. In the first 
instance, as mentioned above, the parties agree that the probate action in Sonoma County has 
been dismissed. Much of the Motion depended on the pendency of that action. In looking at the 
notice of motion to strike, the Court denies the Motion to the extent it seeks to strike material as 
false in light of the pendency of the Sonoma County probate action: 

 Paragraph 2, page 2, lines 5-6 of Exhibit A to the 1AC (Notice of Motion 2:19-28); 

 Paragraph 6, page 3, lines 18-20 of Exhibit A to the 1AC (Notice of Motion 3:1-12); 

 Paragraph 8, page 4, lines 10-11 of Exhibit A to the 1AC (Notice of Motion 3:13-21); 

 Paragraph 2, page 2, lines 6-7 of Exhibit B to the 1AC (Notice of Motion 3:22-4:3); 

 Paragraph 6, page 3, lines 19-21 of Exhibit B to the 1AC (Notice of Motion 4:4-15); 

 Paragraph 8, page 4, lines 11-12 of Exhibit B to the 1AC (Notice of Motion 4:16-4:25). 

Next, the Motion seeks to strike a reference to a Probate Code section because it does not 
exist. In opposition, Plaintiffs concede that they made a typographical error. The Motion is 
granted with leave to amend as to any references to Probate Code § 15657.3. Any second 
amended complaint shall be served and filed on or before May 5, 2017. 

That leaves only three items the Motion seeks to strike: 

 Paragraph 1, page 2, lines 1-2 (Notice of Motion 1:26-2:3); 

 Paragraph 2, page 2, lines 11-12 (Notice of Motion 2:10-14); 

 Paragraphs 8-14, page 3:16-5:8 and paragraph 6, page 5, lines 10-13 (Notice of Motion 
2:15-18). 
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These three items all relate to the 1AC’s allegations concerning Mother’s estate and the prior 
litigation regarding the disposition of Mother’s estate. The Motion asserts that these allegations 
are irrelevant. 

The standard on a motion to strike such as this is well-known. A party may move to strike 
portions of a pleading that are irrelevant, false, improper or not “filed in conformity with the laws 
of this state, a court rule, or an order of the court.” CCP § 436. The grounds for a motion to 
strike must appear on the face of the complaint or from matters of which the court may take 
judicial notice.  CCP § 436.  In ruling on a motion to strike, the court reads the allegations of the 
complaint as a whole and assumes the truth of the allegations therein. Clauson v. Super. Ct. 
(1998) 67 Cal.App.4th 1253, 1255. 

The Court has read the 1AC as a whole, with all parts in context, and assumed the truth of all 
the factual allegations therein, as it must do in ruling on the Motion. Von Schwab allegedly 
sought to unduly influence Mother to change her will so that Von Schwab would get the “lion’s 
share” of Mother’s estate and would get Cynthia’s share of Mother’s estate after Cynthia died. 
(1AC ¶¶ 11-12, 14, 17.) Further, the 1AC alleges that Byrne and Von Schwab were engaged in 
a conspiracy to misappropriate Cynthia’s share of Mother’s estate. (E.g., 1AC ¶¶ 7, 14, 17-19.) 
Paragraph 16 specifically alleges that Von Schwab and Byrne’s conduct relative to Cynthia was 
a continuation of the same fraudulent scheme they allegedly perpetrated against Mother. 
(1AC ¶ 16.) 

When considered in light of the allegations of an ongoing conspiracy to get the “lion’s share” of 
Mother’s estate, part of which was effectuated by allegedly tricking Cynthia into disclaiming her 
inheritance from Mother, the Court cannot say, at this stage of the litigation, that the allegations 
pertaining to Von Schwab’s conduct relative to Mother’s estate are irrelevant. They provide 
important context to the allegations concerning Von Schwab’s conduct relative to Cynthia’s 
estate. Later in this litigation, whether at summary judgment, motions in limine, or at some other 
point, the relevance of particular evidence can be determined if necessary, but the Court is 
unwilling to make a blanket pronouncement of irrelevance at this stage. 

The Motion, as to the allegations related to Mother’s estate, is denied. 

Byrne Demurrer 

In the first instance, the Court denies Byrne’s request for judicial notice. It asks the Court to take 
judicial notice of the Petition in the probate action in Sonoma County. However, the parties 
agree that action has been dismissed. Accordingly, the Petition is irrelevant to the disposition of 
the Byrne Demurrer. 

The Byrne Demurrer is overruled to the extent it relies on the pendency of the probate action in 
Sonoma County. As mentioned multiple times, the parties agree that action has been dismissed 
and no longer is pending. 

The Byrne Demurrer argues that Byrne cannot be liable for financial elder abuse. To state a 
cause of action for financial elder abuse under Welf. & Inst. Code § 15610.30(a)(1-3), the 
plaintiff must allege that the defendant took, secreted, appropriated, obtained, or retained real 
or personal property of an elder or a dependent adult for a wrongful use or with intent to 
defraud or both, assisted in such activity, or achieved those ends through undue influence. 
Property has been taken for a wrongful use if the person taking it knew or should have known 
that the taking was likely to be harmful to the elder or dependent adult. See Welf. & Inst. Code § 
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15610.30(b). 

Welf. & Inst. Code § 15610.70(a) defines undue influence as “excessive persuasion that causes 
another person to act or refrain from acting by overcoming that person’s free will and results in 
inequity.” Section 15610.70(a) sets out four factors that the Court must consider in determining 
whether a result was produced by undue influence: 

 The vulnerability of the victim, as evidenced by incapacity, illness, disability, injury, age, 
education, impaired cognitive function, emotional distress, isolation, or dependence, 
and whether the influencer knew or should have known of the alleged victim’s 
vulnerability (Welf. & Inst. Code § 15610.70(a)(1)); 

 The influencer’s apparent authority. Evidence of apparent authority may include, but is 
not limited to, status as a fiduciary, legal professional, or other qualification (Welf. & 
Inst. Code § 15610.70(a)(2)); 

 The actions or tactics used by the influencer (Welf. & Inst. Code § 15610.70(a)(3)); 

 The equity of the result. Evidence of the equity of the result may include, but is not 
limited to, the economic consequences to the victim, any divergence from the victim’s 
prior intent or course of conduct or dealing, the relationship of the value conveyed to 
the value of any services or consideration received, or the appropriateness of the 
change in light of the length and nature of the relationship (Welf. & Inst. Code § 
15610.70(a)(4)). 

The Byrne Demurrer argues that the 1AC fails to allege facts sufficient to hold Byrne liable as 
an aider or abettor because, according to Byrne, all that is alleged is a conclusory allegation 
that Byrne assisted Von Schwab. Byrne also cites Das v. Bank of America (2010) 186 
Cal.App.4th 727 for the proposition that the performance of professional services by itself 
cannot be financial abuse unless there was knowledge of the third party’s wrongful conduct. 

Das says that there is no “strict liability” for assistance in an act of financial abuse. Id. at p. 744. 
Rather, to be held liable as an aider or abettor of financial elder abuse, Byrne must have either 
known Von Schwab’s conduct towards Cynthia constituted a breach of duty and gave 
substantial assistance or encouragement to Von Schwab to act or gave substantial assistance 
to Von Schwab in accomplishing the financial elder abuse while also breaching a duty to 
Cynthia. Id. at p. 744. Thus, if all Byrne did was provide ordinary services that effectuated Von 
Schwab’s alleged financial elder abuse, for Byrne to have “assisted” Von Schwab in the 
commission of financial elder abuse against Cynthia, Byrne must have known of Von Schwab’s 
wrongful conduct. Id. at p. 745. In Das, the complaint did not allege that the bank had actual 
knowledge of the schemes that victimized the elder. Id. As a result, the demurrers in that case 
were properly sustained. Id.   

Relating to Byrne, the 1AC alleges that Cynthia was a dependent adult and suffered from 
physical and mental disabilities, and that Byrne was aware of Cynthia’s disabilities and that she 
was incapable of understanding and protecting her own rights. (1AC ¶ 4.) Byrne and Von 
Schwab conspired against Cynthia for the purpose of permitting Von Schwab to receive 
Cynthia’s share of Mother’s estate. (1AC ¶ 11.) Byrne induced Mother to execute a Second 
Amendment to her trust, naming Byrne successor trustee, which provided that Cynthia’s share 
would go to Von Schwab and also eliminated Cynthia’s special needs trust, which was essential 
to safeguard her inheritance. (1AC ¶ 13.) Byrne eliminated the special needs trust as part of a 
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pre-meditated plan to defraud Cynthia, Peter, and Steven of their rightful shares in Mother’s 
estate. (1AC ¶ 14.) Byrne knowingly assisted Von Schwab in convincing Cynthia to disclaim her 
inheritance from Mother’s estate. (1AC ¶ 18.) Byrne had Cynthia sign a waiver of conflict to 
waive the conflict arising from Byrne’s representing both Cynthia and Von Schwab in 
connection with these matters. (1AC ¶ 19.) Following Cynthia’s signing the disclaimer, Byrne 
disbursed Cynthia’s inheritance from Mother’s estate to Von Schwab. (1AC ¶ 21.) 

In sum, Das does not require the Byrne Demurrer be sustained because in this case, unlike in 
Das, Plaintiffs have alleged that Byrne had actual knowledge of Von Schwab’s intent to 
victimize Cynthia. 

On the ground that the 1AC’s allegations are insufficient to plead aider/abettor liability against 
Byrne, the Byrne Demurrer is overruled. 

Lastly, the Byrne Demurrer argues that the Court lacks jurisdiction to determine the validity of 
Cynthia’s will, partially, it seems, because of the Sonoma County probate action, and partially, it 
seems, under Cabral v. Soares (2007) 157 Cal.App.4th 1234 (“Cabral”). As discussed above, 
the probate action in Sonoma County has been dismissed, and so that cannot serve as the 
basis for sustaining the Byrne Demurrer. 

As for Cabral, it is very different from our case. In Cabral, plaintiff alleged that her former 
husband was substantially delinquent in the payment of spousal and child support. Id. at p. 
1236. Plaintiff further alleged that her former husband and his sister convinced their mother to 
alter her will to give the former husband’s share of the estate to his sister, so as to avoid 
subjecting it to the spousal and child support obligations. Id.  

Cabral did not involve allegations of financial elder abuse. Id. at pp. 1237-1238 (the five causes 
of action in Cabral were fraudulent transfer under Civ. Code § 3439 et seq., constructive trust 
for the family home, resulting trust for the family home, declaratory relief concerning the estate, 
and conspiracy). The trial court found that the entire case revolved around the decedent’s 
(plaintiff’s former mother-in-law) decision to remove the former husband from her will in favor of 
the former sister-in-law. Id. at pp. 1238-1239. Cabral held that the trial court, while correct in 
much of its ruling, had erred in denying leave to amend to allege properly a constructive trust 
and perhaps bring a creditor’s suit. Id. at pp. 1240-1242. 

Cabral is distinguishable since it did not involve financial elder abuse allegations. Further, in 
Lowrie, supra, which involved allegations of both improper modification of estate plans and 
financial elder abuse (id. at p. 224 detailing appellant’s petition, which challenged a trust 
amendment, sought damages for elder abuse, and requested a disinheritance order under 
Probate Code § 259), there was no suggestion that the court lacked jurisdiction. 

The Byrne Demurrer is overruled in its entirety. 
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 6.  TIME:  9:00   CASE#: MSC16-01506 
CASE NAME: PETER BATANIDES VS. NANCY VON SCHWAB 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DANIEL BYRNE 
* TENTATIVE RULING: * 
 
See Line 5 above. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-01506 
CASE NAME: PETER BATANIDES VS. NANCY VON SCHWAB 
HEARING ON JOINDER IN MOTION TO STRIKE 
FILED 01-27-17 BY DANIEL BYRNE 
* TENTATIVE RULING: * 
 
See Line 5 above. 
 

  

 8.  TIME:  9:00   CASE#: MSC16-01506 
CASE NAME: PETER BATANIDES VS. NANCY VON SCHWAB 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY NANCY VON SCHWAB 
* TENTATIVE RULING: * 
 
See Line 5 above. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-02196 
CASE NAME: CMA PROPERTIES VS. PINE HOLLOW 
HEARING ON MOTION TO CONSOLIDATE 
FILED BY PINE HOLLOW ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
See Line 3 above. 
 

  

10.  TIME:  9:00   CASE#: MSC16-02196 
CASE NAME: CMA PROPERTIES VS. PINE HOLLOW 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 
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11.  TIME:  9:00   CASE#: MSC17-00006 
CASE NAME: BLUESKY WEALTH ADVISORS VS. RICHARD GROSS 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY RICHARD GROSS, SHONE ASSET MANAGEMENT LLC 
* TENTATIVE RULING: * 
 
Before the Court is a motion to compel arbitration (the “Motion”) brought by defendants Richard 
Gross (“Gross”) and Shone Asset Management LLC (“Shone”) (collectively, “Defendants”). The 
Motion is opposed by plaintiff Bluesky Wealth Advisors, LLC (“Bluesky). 

Described generally, this case concerns a dispute between Bluesky on the one hand and Gross 
and Shone on the other over what Gross and Shone may or may not do now that Gross no 
longer is employed by Bluesky but instead by Shone. Both Shone and Bluesky are engaged in 
providing financial planning advice to their respective clients. At one point, Gross was employed 
by Bluesky to assist it in doing that. After Gross’s tenure with Bluesky ended, he took similar 
employment with Shone. Bluesky alleges, among other things, that after Gross left Bluesky, he 
and Shone improperly solicited Bluesky’s clients and improperly took and used Bluesky’s 
confidential trade secret information. 

The parties agree that pursuant to his employment with Bluesky, Gross signed an executive 
employment agreement dated September 1, 2013 (the “Agreement”). In paragraph 16 of the 
Agreement, found on page 5, the parties agreed to arbitrate disputes related to the Agreement. 
The arbitration provision provides, in relevant part: 

All controversies, claims and disputes arising out of or relating to this Agreement, 
including without limitation any alleged violation of its terms, shall be resolved by 
final, binding and confidential arbitration before a single neutral arbitrator in 
Alameda County, California, conducted by Judicial Arbitration and Mediation 
Services, Inc. (“JAMS”) under the applicable JAMS employment rules … 
[Bluesky] shall pay all JAMS’ arbitration fees in excess of the amount of court 
fees that would be required if the dispute were decided in a court of law. 

While Shone is not a party to the Agreement, it also wants to arbitrate its dispute with Bluesky. 

Bluesky opposes the Motion on two grounds. First, it contends that the portion of the arbitration 
provision that requires it to pay all the arbitration fees in excess of court fees was included as a 
result of a mutual mistake of law, which requires rescission. Second, it contends that it never 
agreed to arbitrate any disputes with Shone, and as a result, cannot be compelled to do so. 

The Court addresses each of these contentions. 

Bluesky – Gross Dispute; Mutual Mistake of Law 

Civil Code § 1689(b)(1) provides that a party to a contract may rescind the contract if “the 
consent of the party rescinding, or of any party jointly contracting with him, was given by 
mistake….” 

Civil Code § 1578 defines a mistake of law: 

Mistake of law constitutes a mistake, within the meaning of this article, only when 
it arises from: 

1. A misapprehension of the law by all parties, all supposing that they knew 
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and understood it, and all making substantially the same mistake as to 
the law; or, 

2. A misapprehension of the law by one party, of which the others are 
aware at the time of contracting, but which they do not rectify. 

To support rescission, the mistake of law must result in enforcement of the contract being 
“materially harmful or more onerous to the party seeking avoidance than it would have been 
had the law … been as believed … the mistake, whether of law or fact, must materially affect an 
essential element of the contract. A party seeking to rescind a contract must show that he has 
suffered material injury or prejudice although he need not show pecuniary loss.” Guthrie v. 
Times-Mirror Co. (1975) 51 Cal.App.3d 879, 886 (citations omitted). 

Thus, the Court must evaluate the evidence before it and determine if both Bluesky and Gross 
mutually misapprehended any relevant law, and, if so, determine the materiality of that mistake. 
See, e.g., Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 972 (court sits as 
the trier of fact in connection with proceedings on a motion to compel arbitration). 

Exhibit 2 to the Declaration of David Blain is an e-mail sent by Richard Gross to David Blain at 
10:17 a.m. on August 28, 2013. In it, Gross says that he “took [the Agreement] to [attorney 
Melinda Garcia] for review to make sure we were in compliance with California law.” Gross 
continues that what he “impressed upon Melinda is that … I was only interested in modifying 
the elements of the agreement that put the agreement in compliance with California law.” Gross 
concluded by saying “I have included the agreement with her comments in this e-mail so you 
can make the changes that are legally required.” 

From the face of the e-mail, it appears that Gross was interested in ensuring that the 
Agreement met whatever minimum requirements applied to the Agreement so that it complied 
with California law. The face of the e-mail does not discuss any specific requirements. 

From a review of the attachment to the e-mail, specifically page 20, Ms. Garcia’s advice to 
Gross was “See the case cited below. This is suggested language consistent with California’s 
laws requiring employers to pay for ar.” The parties have proceeded as if “ar” means 
“arbitration;” the Court will likewise proceed in that manner. 

The effect of the “suggested language” as relevant to the Motion appears to be that Bluesky 
would “pay all JAMS’ arbitration fees in excess of the amount of court fees that would be 
required if the dispute were decided in a court of law.” (Ex. 2 to Blain Declaration, page 20, ¶ 
17.) 

The only “case cited below” on page 20 is Ruiz v. Affinity Logistics. The Exhibit does not 
provide a citation, and there are two published Ruiz opinions, both from the Ninth Circuit. The 
first is from 2012 and is found at 667 F.3d 1318, and the second is from 2014 and is found at 
754 F.3d 1093. However, neither the 2012 opinion nor the 2014 opinion deals with arbitration. 
The 2012 opinion concerns a choice of law issue and the 2014 opinion concerns California law 
governing the distinction between employees and independent contractors. See generally Ruiz 
v. Affinity Logistics Corp. (9th Cir. 2012) 667 F.3d 1318; Ruiz v. Affinity Logistics Corp. (9th Cir. 
2014) 754 F.3d 1093. Nowhere does either case state a requirement, under California law, that 
an employer must pay for the arbitration of an employment dispute. 

Bluesky’s opposition contends that Ms. Garcia cited Armendariz v. Foundation Health 
Psychcare Servs., Inc. (2000) 24 Cal.4th 83 (“Armendariz”) for the proposition that the employer 
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is legally required to pay for arbitration under California law. Although the Court does not find in 
Exhibit 2 or elsewhere any reference to Armendariz, the parties seem to assume that Ms. 
Garcia was relying on Armendariz, and so the Court proceeds on that basis.  

The question before the Court, then, based on the evidentiary record, is whether “California’s 
laws” indeed require “employers to pay for” arbitration. The Court notes that Armendariz does 
stand for the proposition that an arbitration agreement that covers unwaivable statutory claims 
(such as FEHA claims) may not require an employee to pay any fees in excess of what he 
would pay in court. 

Bluesky relies on Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th 1064, 1077, 1080 (“Little”) and 
Boghos v. Certain Underwriters at Lloyd’s of London (2005) 36 Cal.4th 495, 507 (“Boghos”) for 
the proposition that an employer is only required to pay the costs of arbitrating with its 
employee in the context of a tort claim for wrongful discharge, what it calls a “Tameny claim.” 

The Court does not read Little to limit Armendariz. Indeed, to the contrary, Little is an extension 
of Armendariz. It appears that before Little, it was not entirely clear that Armendariz applied to 
so-called Tameny claims. The Little Court’s discussion of Armendariz indicates that it was 
confirming that Armendariz also applied to Tameny claims. Nowhere does Little suggest that 
Armendariz is applicable only to Tameny claims. The later-decided Boghos recognized Little as 
an extension of Armendariz, saying “[i]n Little, supra, 29 Cal.4th 1064, we extended 
Armendariz....” Boghos at p. 506. 

Boghos does limit Armendariz, but not in a manner helpful to Bluesky’s argument. Boghos 
concerned a dispute between an insurer and its policyholder. The relevant arbitration 
agreement provided that the parties would share the costs of arbitration. The policyholder 
argued that Armendariz required the insurer to pay any costs the policyholder would not have to 
pay were the dispute resolved in court. Id. at pp. 505-506. Our Supreme Court rejected that 
argument, declining to extend the holdings of Armendariz and Little to insurance disputes. Id. at 
p. 507. 

Relevant here, Armendariz stands for the proposition that if an employer and employee want to 
enter into an arbitration agreement that covers unwaivable claims based on or tethered to 
statutes, that agreement may not require the employee to pay any fees above and beyond the 
fees the employee would have to pay in court. The very broad arbitration clause in the 
Agreement at issue in this case indisputably covers such claims, as it covers all “controversies, 
claims and disputes arising out of or relating to this Agreement.” The Court notes here that even 
if the claims actually being asserted in this particular litigation are not unwaivable claims like 
FEHA claims, such a fact is irrelevant to the analysis. The requirements of Armendariz apply to 
any arbitration agreement that covers those claims, irrespective of whether those claims 
ultimately are asserted.  

Armendariz applies here. Indeed, the recent case Penilla v. Westmont Corp. (2016) 3 
Cal.App.5th 205, 221 affirmed this principle, citing Armendariz and saying: “in the context of 
mandatory employment arbitration agreements that apply to unwaivable statutory claims … our 
Supreme Court has held that regardless of an employee’s income, an employer must pay all 
costs unique to arbitration, including arbitrator fees.” 

There was no mutual mistake of law in this case because there was no material mistake of law. 
The arbitration agreement here was between an employee and an employer, and it covers 
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unwaivable statutory claims, like FEHA claims. Armendariz applies, and Ms. Garcia’s advice 
concerning the state of California law applicable to arbitration agreements covering unwaivable 
statutory claims was correct.  She was presented with an agreement that, as written, contained 
an unenforceable arbitration provision at least as to some claims, and she cured that problem. It 
appears to be the case that the problem also could have been cured with a somewhat narrower 
employer-pays costs provision, i.e., one that applied only to statutory and Tameny claims.  But 
the failure to narrowly circumscribe the clause does not “materially affect an essential element 
of  the contract” and cause Bluesky “material injury or prejudice[.]”  Guthrie v. Times-Mirror Co., 
supra, 51 Cal.App.3d at 886.  In the context of the entire contract, and even in the more limited 
context of the arbitration provision, the difference is not sufficient to constitute a redressable 
mistake of law. 

As between Bluesky and Gross, the Motion is granted. 

The Bluesky-Shone Dispute 

The complaint in this case alleges that Shone was acting as the agent of Gross. (Complaint ¶ 6; 
see generally ¶¶ 55-66.) Prevailing law is clear that when a plaintiff who is a signatory to an 
arbitration agreement (like Bluesky) alleges that a non-signatory defendant (such as Shone) 
acted as the agent of a signatory defendant (such as Gross), the non-signatory defendant may 
invoke the arbitration agreement and compel its dispute with the signatory plaintiff to arbitration. 
Thomas v. Westlake (2012) 204 Cal.App.4th 605, 614 (“Thomas”); Dryer v. Los Angeles Rams 
(1985) 40 Cal.3d 406, 418 (“Dryer”). 

The opposition principally relies on DMS Servs., Inc. v. Super. Ct. (2012) 205 Cal.App.4th 1346 
(“DMS”), for its argument that Bluesky cannot be compelled to arbitrate its dispute with Shone.  

DMS also identifies agency as a basis to permit a non-signatory defendant to compel 
arbitration. Id. at p. 1353. However, DMS does not discuss in any detail the agency exception to 
the general rule that only a signatory to an arbitration agreement can enforce it. DMS was 
concerned with equitable estoppel, which is a separate exception to the general rule that only 
signatories to arbitration agreements may enforce them. Id. at pp. 1354-1355. It is true that on 
the facts there presented, DMS found that equitable estoppel did not apply and arbitration 
should not have been compelled. But DMS did not address in any detail the agency exception. 

The Court does not here rely on equitable estoppel, and so finds DMS inapposite. Under cases 
like Thomas and Dryer, the agency allegations in the complaint are sufficient to permit Shone to 
enforce the arbitration agreement. 

The Motion is granted in its entirety. 

Defendants’ unopposed request for judicial notice is granted. 
 
Defendants’ objection to the Blain Declaration is overruled; the supplemental declaration 
complies with CCP § 2015.5. 
 
Bluesky’s requests for judicial notice are granted, although the Court takes judicial notice only 
of the existence of the documents and their contents, not necessarily the truth of the matters 
stated therein. 
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12.  TIME:  9:00   CASE#: MSN17-0536 
CASE NAME: CLAIM OF ELIANA DUNN AND ERIC DUNN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 

The petition to approve the minor’s compromise of Eric T. Dunn, Jr., is approved.  

The settlement is in the best interest of the minor.  The Court notes that the combined 

settlements from the accident equal the policy limits and that the evidence indicates that further 

recovery is unlikely.  Ordinarily, the Court would require the parents to be present in court to 

assure that they understand that (1) any new manifestations of physical injury could not be the 

subject of a new claim; and (2) that the funds cannot be used by the parents for the general 

support of the minor.  In this instance, however, there were no initial physical injuries, and the 

settlement provides that funds may not be withdrawn without court authorization.  Accordingly, 

for good cause, the Court waives any appearance by the parties. 

 

  

13.  TIME:  9:00   CASE#: MSN17-0536 
CASE NAME: CLAIM OF ELIANA DUNN AND ERIC DUNN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 

The petition to approve the minor’s compromise of Eliana Dunn is approved.  The 

settlement is in the best interest of the minor.  The Court notes that the combined settlements 

from the accident equal the policy limits and that the evidence indicates that further recovery is 

unlikely.  Ordinarily, the Court would require the parents to be present in court to assure that 

they understand that (1) any new manifestations of physical injury could not be the subject of a 

new claim; and (2) that the funds cannot be used by the parents for the general support of the 

minor.  In this instance, however, there were no initial physical injuries, and the settlement 

provides that funds may not be withdrawn without court authorization.  Accordingly, for good 

cause, the Court waives any appearance by the parties. 

 

  

14.  TIME: 10:00   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR VS. JOSEPH SWEENEY 
FAMILY LAW COURT TRIAL ESTIMATED AT  5:00 HOURS. 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 
 

 

 


